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POSTING OF TEMPORARY WORKERSIN GERMANY
WILL THE END OF TRANSITIONAL PERIOD REALLY HELP?
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Abstract:

As of May 1, 2011 the last two member states ofEbeopean Union, Austria and Germany, have opened
their job markets to the new member states joitivegEuropean Union in 2004 (incl. Czech Repubkechm
now on workers coming from the new member statesatitled to enter the job markets in Germany outha
need to apply for any kind of work permit. Howevirdoes not apply on the employers who would lige
temporarily post their workers on the German labwrket. Therefore, the aim of the article is tadtrate
weather and how the end of the transitional pehiad influenced the German legislation on tempovewsyk
agencies. Further, as work agencies representvicesan the union sense, the European law persmedsi
analyzed.
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1. Introduction

As of May 1, 2011 the last two member states of BHugopean Union, Austria and
Germany, have opened their job markets to the n@mier states joining the European
Union in 2004. Even though, it is quite early tok@any conclusions on impact the opening
might have, we would like to focus on certain cansethe employers and employees may
deal with - in particular within the context of themporary work agencies in Germany.

2. The Transitional Period

During the negotiations preceding the accessiaerohew member states (Cyprus, Czech
Republic, Estonia, Hungary, Latvia, Lithuania, MalPoland, Slovakia, Slovenia), it had
been agreed that for the period of 7 years (basez2it@+2 formula) “old” member states are
entitled to leave their job markets closed for vesskcoming from the new member states.

Such an agreement meant that any citizen from nemlmer states willing to participate on
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the job market of a former member state had toyafipl a work permit almost under the
same conditions as any third country citizen watigetl to! From the beginning, the
transitional period did not apply to Malta and Qyprdue to their geographic remoteness.
United Kingdom, Ireland and Sweden had been tist fitember states who opened their
markets as of the onset of the transitional peridek rest of the old member states imposed
labor-market restrictions to workers coming frore ttew member states mainly out of fear of
benefit tourism and a fall of wages due to the apref cheap Eastern European |&b&ven
though according to the Commission of the ¥ie fear did not proof its roots, Austria and
Germany have kept on declaring their aim to letedr imarkets closed until the last possible
term. The Czech Republic itself has not imposed r@syrictions on the free movement of

workers coming from other member states.

The transitional period aimed for the restrictionfoee movements of workers, however,
was not applying to any worker who already had rextehe respective market prior the
accession or to the self-employed or other categoof EU citizens. The ending of the
transitional period presupposes that any citizemfthe new member state is entitled to enter
the job market of other member state without a rneexequest for the work permit and/or
fighting any obstacles such procedure might bri@ge could question the approach of
Austria and Germany, however, only following theenmg of their labor markets we are able
to monitor whether any of the low wages fears ctrme. Regarding our citizens it is a bit of
query whether they will notice any improvement velogver as Czech Republic is
traditionally one of the countries with so far mathow intra-EU mobility raté.

Nevertheless, in context with the end of the tri@msal period one might ask on the impact
it will or won’t bring to the work agencies wishirig temporarily post their workers on the

labor market in Germany.
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3. Without End

The termination of the transitional period reallgshan impact on the agency workers’
position, yet a different one than would be expadte the Czech-based work agencies. From
1*' May 2011 Czech citizens do no longer need a woetmji (German term:
Arbeitserlaubnis-EU) in order to enter the Germatvot market. Until April 30, 2011, Czech
citizens were not able to get the Order conceraimgprk permit for foreign workefsdue to
the regulation of § 284 subs. 1 pt. 3 SGB lith connection with the regulation of § 6 subs. 1,
if they were the so-called agency workers. Thuern@n employers could not employ Czech
workers, if they were sent via agencies. With thd ef the transitional period, this barrier
will cease to exist. Czech citizens will be ableapply for work freely (by themselves) on the
German labor market, and this will newly count dlsothe agency workers.

Yet for the Czech-based work agencies, it is vitat the Act on Agency Work has not
been changed (German: ,Arbeitnehmeriiberlassungzgeabbrev. ,AUG“)’nhot even by the
Erstes Gesetz zur Anderung des Arbeitnehmeriibarigsgesetzes — Verhinderung von
Missbrauch der Arbeitnehmeriiberlassung (the FicstAdnending the AUG — To Hinder the
Misuse of Temporary Agency Work, hereinafter “thiesFAct Amending the AUG”) that
implemented Directive 2008/104/EC of the Europeani#ment and of the Council of 19
November 2008 on temporary agency wBtRhough this act does not expressly state that it
would be referring to the assignment of workersnfrabroad (i.e. from the Czech Republic in
our case), we can deduce this from the regulatidh ®subs. 2 AUG. The German doctrine
deduces its applicability also from the territdtialprinciple!* Also the German Federal
Labor Court (German abbrev.: BAG) concluded thdbraign-based employer (a foreign-
based work agency) has the duty to get a work pdomagency work. This was found in the
court’s decision from March 22, 2011 - 7 ABR 34/98.

It can also be deduced from § 1 subs. 1 par. 1 AhHB prior to assigning workers to a

client, the Czech-base work agency first has taiokd permit to operate as a work agency on

7 German term: Verordnung Uber die Arbeitsgenemigund\tidandische Arbeitnehmer, German abbrev. ArGV.

8 Third Book of the Social Code (German term: ,Sozalgtzbuch Drittes Buch®, ,SGB III¥).

° Gesetz zur Regelung der gewerbsméRigen Arbeitnehmizsgieng (Arbeitnehmeriiberlassungsgesetz - AUG).
Arbeitnehmeriberlassungsgesetz véntrz 3. inora 1995 (BGBI. | S. 158), last amendmaArtt: 2 of this Act, from
24" October 2010 (BGBI. | S. 1417 (2329)).

10 Bundesgesetzblatt Teil 1 ( BGB 1), number: 18, lieation date: 29/04/2011, Page: 00642-00644, Entryforce:
01/12/2011. the First Act Amending the AUG comes iotae in the majority of its provisions on 1 DecemBé11.
Compare http://www.arbeitsagentur.de/zentraler-Cof@8t Ordnung-Recht/A083-AUEG/Publikation/pdf/Arbeitne
hmerueberlassung-Aenderungen-ab-Dez-2011.pdf (A&d0.2011).

Yitis a public regulation. Further information cae found in Lorenz: Individualrecht mit kollektiaetlichen
Beziigen (Individual Law with Collective Law ImpactS)pMOS 2008, Germany, p. 683 ff.



the German labor market. The fact that this agéracyalready obtained the permit to procure
workers from the Czech Republic to abroad has fexefipon this fact. The reason for this is
that the permit for relocating workers abroadugsk by the Czech Ministry of Labor and
Social Affairs), according to 8§ 60 subs. 1 parotAct No. 435/2004 Sh., on employment as
amended, does not substitute the permit issueddingoto German Public Law regulations
(like the AUG). Therefore, a Czech-base work agehay to bear extra costs in order to
obtain the respective German permit. The NationalrCfor Social Affairs in Northern
Rhineland-Palatinate concluded in its very mucltpulied decision from July 02,2010, file
No. L 1 AL 158/10 B ER that in such a case, a wagkncy cannot rely upon the freedom to
provide services since this freedom has to give wahe limits of the freedom of movement
for workers in such a case. However, the transafidimits of the freedom of movement for

workers have ended as of May 1, 2011.

Consequently, the basic threat for the Czech ermeplfyork agency) coming out of the
approach shown above is that he is being suspettdlégal agency work. Yet we have to
mention that in such a case, like in the Czech Blputhe German authorities would

primarily sanction the German (i.e. domestic) user.

There are two basic criteria used to distinguiskwben the work performed by the
contractor’s (supplier’'s) employees on the orderpremises and the work performed by
agency workers relocated to the user. It is thiedat the posted contractor’s (supplier’s)
employees have been incorporated during their waiaiormance into the organizational
structure of the ordering company and are workicepeding to the orderer’s instructioffs.
In case of a conflict between the contract anditygalserman courts focus on how the
contracting parties are carrying out their contfaet reality). Below, you can find important

subcriteria for identifying illegal (i.e. unauthned) agency work:

a) the orderer gives instructions to the assignexkers relating to Labor Law (e.g. The tasks
are assigned by an orderer’s employee; the ordepies when the contractor’s or supplier’s

workers are going to have their shifts or vacation)
b) cooperation with the orderer’s employees,

c) the assigned employees overtake and fulfillgdblt have previously been fulfilled by the

orderer’s employees,

12 Compare e.g. the BAG's decision from 06. 08. 20@8No. 7 AZR 180/03



d) the orderer distributes working cloths and matéo the assigned worker, in order to fulfill

their tasks,

e) the tasks to be fulfilled have been agreed uUpsiween the contractor (supplier) and the

orderer only on a general level (as a framework),
f) there is no contractor (supplier) supervisioagant during the fulfillment of the tasks,

h) due to personal and equipment matters, the actotr (supplier) is not able to fulfill the
tasks that have been agreed.

Prior to assigning workers, we would also recomingaying attention to the
Bundesagentur fur Arbeit’s (Federal Employment Agg¢imterpretation (an institution
similar to the Czech Labor Office that is curreribing reformed) which can be found on
www.arbeitsagentur.de arbeits-und-arbeitsrecht.de/downloadiie Agency prefers the

following criteria:

a) the contractor (supplier) retains his dispogifoeedom to act (i.e. the assigned workers are
still being directed by the contractor or supplier)

b) the entrepreneurial risk is being carried bydbetractor (supplier),
c) personal and material equipment provided byctirgractor (supplier),
d) own instruments used by the contractor (supplier

The employment contract or the agreement to perfaork™® agreed upon by a Czech
work agency and an agency worker would be null\asid because of § 9 pt. 1 AUG. This
would mean that such an agreement would be regasl@avalid according to German Law.

The German user woulde iure become the employer of the given (agency) workée

B bueto history, the Czech labour law recognizes three types of employment contract, such as employment contract
itself and two work performance agreements (in Czech Dohody o pracich konanych mimo pracovni pomer). Contrary
to the contract of employment, both work performance agreements provide more room for both parties to
manoeuvre within the contract. To a substantial extent, an employer may free himself from many obligations that
adhere to the employment relationship established by the contract of employment —in particular those concerning
working hours, payments, and termination of employment. Furthermore, the relationships of superiority and
subordination are also weaker. Thus, an employee performing work based on a work performance agreement may
act in a relatively independent way and he or she is bound only by the results of his or her work.

Due to the weaker status of such an employee, the law restricts the extent of work which may be performed in such
a way. The agreement of work may be concluded only if the work does not exceed 150 hours for one calendar year
(the limit concerns one employer and since 2012 is extented to 300 hours). The agreement concerning working
activity is limited by the maximum number of working hours which may be agreed to. An employee shall not work for
an employer more than 20 hours in a work week.



regulation of 8 9 AUG is being regarded as a mamglahorm, which always applies,
regardless of the possibly different will of thentacting parties. It is an absolutely
mandatory norm that one cannot deviate from everchmosing another governing law.
Otherwise, the German user would be burdened bptthé duty to make social security
contributions and to pay taxes for this employduspthere would of course be further

sanctions linked with late payments of this kind.

A (relatively) secure protection for the German é&wer would only be, if the member of
the Czech pensions and sickness insurance scheanddlonging to the respective Czech
organizations OSSZ dfSSZ) would hand in a Al confirmation form (or — thiel E 101
form). Through this confirmation, the respectivepémyer’s would declare his membership in
the Czech pensions and sickness security schemfiettet German user would not be freed
from his duty to pay contributions for his employbe’d only pay them into the Czech public

social insurance systems.

In such a case, the German authorities must, aogprb set practice, assume the
truthfulness of the issued confirmations and caimmalidate them themselves. They could be
invalidated only by Czech authoritie€$SZ and possibly, 0SSZ, PSSZ or MSSZ Brno, i.e.
the nationwide, departmental social security autilesror their counterparts in Prague and

Brno).

In the case of illegal (i.e. unauthorized) agenoylkwon German territory, a work agency
may be sanctioned according to § 15 AUG, yet thiscon method is very disputable. The
provision does allow sanctioning those who assigeraployee without a permission to work
for an employer. Yet one of the conditions of adstmtive responsibility is the fact that the
assigned worker does not have a residence p&tfiitis means that Czech citizens, who will
have been assigned as agency workers, will noill fthis condition as of May 01, 2011

onwards.

Further sanctions could result from a (commeraahtract agreed upon between a Czech
work agency and a German user. The user may saouself that way for the case of his

responsibility according to German law. As far las tontrols from German authorities are

" Translation of the German original: ,A person whojites of § 1 posts an alien to a third party, inepif the alien
not having the necessary residence permit accotditite Aufenthaltsgesetz (Residence Permit Act)Sg8ilds. 3,
neither a temporary residence permit nor an acneptavhich would allow the performance of the emplaymeor
does this alien have an approval according to §s2&4. 1 of the Third Volume of the Social Codenttigs person
shall be punished with a prison sentence of upe® years or a fine.”



concerned, it is generally known that Germany iy weuch afraid of illegal employment of
aliens on its territory. That is why the countryesr to carry out preliminary controls.
Furthermore, it has even (in the past) conditiotmedpeople’s entry with the acquisition of a
work permit, thus trying to make a stay of thesepbe on its territory impossible. Yet, the
European Court of Justice stated in its ruling Cassion vs. Germany, that a simple prior

declaration about lawful employment of the respectemployees is sufficient in such a
case®

An already proven method, which is also toleratgdhe German authorities, can be found
in the provision of § 1 subpar. 3 pt. 2 AUG. Acdaglto this provision, agency work is not
subject to a permit if it is carried out in a holgicompany, and if the agency worker does not
carry out his work on his employer’s (i.e. his panent employer’s) premises temporarily.
The transitional character of work for another emgpl pertaining to the same holding
company has to be a result of a temporarily limgkdracter of the tasks the worker has been
assigned with by this different employer. On thkeothand, there has to be a guarantee for
the agency worker for his return to the former pléce. his working place at his permanent
employer’s). This exception also affects intermaloholding companie®. From  April
30,2011, there is a ban on reinstatement of digdigsnployees to the same or affiliated
employers as a temporary workers (so called Drklatiisel)!’” The First Act Amending the
AUG added that an agency worker shall not be irhsaucase hired because of temporary

agency work.

The German Federal Labor Court opened another lpligsiOwned to the scope of the
AUG (the law limits only business activities in tfield of agency work}® there are, from the
definition, work agencies who do not follow profgasons in their activities and relocate
temporary workers only occasionally. The Federal Labor Court ruled that such cases are
excluded from the permit’s duty (e.g., the firdbcation of a temporary worker to the user for
a short period of time motivated by an overloadoafiers from clients). However, this

exception shall not apply according to the opinddrihe Federal Employment Agency to the

15see ESD decision C- 244/04, Commission v. Germany

18 Eor further information in specialist literatureese.g. Zurn: AuA 10/09, str. 590 ff.; Schiren, Hamdramann:
AUG, 4" edition, 2010, commentary to k 8 1 No. 491; orlfateZimmermann, A.: Internationaler Arbeitseinsaitz i
AuA 9/10, p. 515.

Ysee http://www.ad-hoc-news.de/drehtuerklausel-gegeshmaisch-der-leiharbeit--/de/News/22074273 (Cited
22.10.2011).

18 1n Geman are those activities discriebed as “gewdibsig’.

19 See BAG issued on June 2, 2010, file number 7 AZROBA®n. 19, 26



interstate relocations. In addition, the legislatir@acted and in the First Act Amending the
AUG enlarged again numbers of those who are unblégation of a permit to operate as a
work agency on the German labor market. Said adtanged the current word interpreted by

the Federal Labor Court “as a business” (gewerbsig)a® “any economic activity”.

4. The European L aw Per spective

As previously outlined, the end of the transitiona¢riod does not assume any
improvement in respect of the work agencies. Thekvegencies represent a service in the
union sense. The European Court of Juslibas stated in several decisions that “national
measures liable to hinder or make less attractnge @xercise of fundamental freedoms
guaranteed by the Treaty must fulfill four condmso they must be applied in a
nondiscriminatory manner; they must be justifieditmperative requirements in the general
interest; they must be suitable for securing ti&ranent of the objective which they pursue;
and they must not go beyond what is necessaryderdp attain it>* In general, this shall
mean that the agency employers shall favor fronfrdeemovement of services as long as any

justifiable restriction does not exist.

In accordance with the posting of workers the E@3 hlready declared that “...by
providing in its legislation that construction uniéings established in other Member States
...may not contract out workers from another courntryother construction undertakings
unless they have their seat or at least an edtaidist in Germany employing their own staff
and, as members of a German employers' associatiercovered by framework and social-
welfare collective agreements ... the Federal RepulifiiGermany has failed to fulfill its
obligations under Articles 43 and 49 of the EC Ty&a*® From this point of view forcing
the work agency to set up a brand in other mentlage & wishing to post its workers in this
host member state does present an unjustifiableictesn on free movement of services.
Nevertheless, this ruling does not provide anyeraservations how the ECJ proceeds in
case of the national requirement for obtaining ecsje license also by the work agencies

validly registered in other member states.

2 Upon the Lisbon Treaty came into force, the new degign being the “Court of Justice of the EuropEaion” is
used. For the purpose of this article the origtaah European Court of Justice or ECJ will be kept.

2l See Case C- 19/9Rraus v Land Baden-Wurttemberd1993] ECR | - 1663, paragraph 32; C-55B&inhard
Gebhard v Consiglio dell'Ordine degli Avvocati e Rrcatori di Milano [1995] ECR | - 04165, paragraph 37

2 Currently Articles 49 and 56 of the Treaty on theé&lioning of the European Union

2 See Case C-493/99 Commission of the European Coitiesum Federal Republic of Germany [2001] ECR | -
08163



The recently adopted and “thoroughly discussedédlive 2006/123/EC of the European
parliament and of the Council on services in theerimal market shall not apply on the
services of temporary work agencies and theref@menat bring any absolution in this
matter®* In respect of the temporary agency work, the tirec2008/104/EC of the European
Parliament and of the Council on temporary agenoykwwas adopted, for which the
implementation period lapses on December 5, 20ttorling to this directive “prohibitions
or restrictions on the use of temporary agency wsiéll be justified only on grounds of
general interest relating in particular to the potibn of temporary agency workers, the
requirements of health and safety at work or thedrie ensure that the labor market functions
properly and abuses are prevent€d’Nevertheless, the same Article declares that the
respective paragraph “shall be without prejudicen&tional requirements with regard to
registration, licensing, certification, financialarantees or monitoring of temporary-work

agencies™®

Conclusion

In the consequence of what stated above one magrstadd reasons behind the license
procedure in Germany for posting of workers by wagencies set up in different member
states. On the other hand it is at least still asgan whether the general principle of the
“country of origin” shall not be of any concerntims matter. One may argue that in case the
work agency is validly set up in one member stateaccordance with its legislative
requirements, its existence and right to post warke the host member state shall not be
disputed by this host member state unless anyiohga reason in an ad hoc case arises. Let
leave with this argument as a question mark forfthere disputes in this matter, if ever

occurred...

2 Article 2(2)(b) of the Directive 2006/123/EC on sers in the internal market
% Article 4(1) of the Directive 2008/104 on temporageacy work
%8 Article 4(4) of the Directive 2008/104 on temporaggeacy work



