DIAG HUMAN: A CASE STUDY ON MULTI-JURISDICTIONAL ENFORCEMENT...

DIAG HUMAN:
A CASE STUDY ON MULTI-JURISDICTIONAL
ENFORCEMENT OF AN INTERNATIONAL
ARBITRATION AWARD

Monika Feigerlovd

Abstract: The Czech audience and overall arbitration community are well aware of
the longest running arbitration to which the Czech state is a party. It is the case of
Diag Human SE v Czech Republic (Ministry of Health,) initiated in 1996 based on
an arbitration agreement concluded under the Czech Arbitration Act 1994." Last
year the US District Court for the District of Columbia® and the English High
Court’® added new chapters to this epic story by refusing to enforce the arbitration
award of 2008. The aim of each arbitration proceeding is to produce an enforceable
award which the winning party can materialize in the event that the losing party
rejects to performing the award voluntarily. The New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards® helps to achieve this goal
by providing a uniform legal framework for the enforcement and recognition of
foreign arbitration awards in nearly 155 states. While the fear of the successful party
of “winning the battle and losing the war” is usually centred around the public policy
ground of refusal of the enforcement of a New York Convention award, the common
law jurisdictions have shown us in the Diag Human case that there might be other
mechanisms outside of the New York Convention that prevent enforcement. Against
the background of the Diag Human case, this paper discusses the pitfalls in the
harmonious interpretation of the New York Convention and their potential impact
on forum shopping. The paper in particular analyses the concept of the issue of
estoppel and whether, if applied in the context of arbitration award enforcement, it
effectively adds a new ground of challenge to Article V of the New York Convention.

Resumé: Ceskd vefejnost i celd rozhod¢i komunita sleduji nejdéle trvajici arbitrdz,
jejiz stranou je Cesky stdt. Jednd se o spor Diag Human SE versus Cesk4 republika
(Ministerstvo zdravotnictvi) zahdjeny v roce 1996 na zdkladé rozhod¢i smlouvy
uzaviené podle ¢eského zdkona o rozhodéim fizeni z roku 1994. Minuly rok americ-

ky soud (District Court for the District of Columbia) a anglicky soud (High Court

' Act No. 216/1994 Coll., on Arbitration Proceedings and Enforcement of Arbitral Awards, as amended.

2 Decision of the US District Court for the District of Columbia: Diag Human S.E. v. Czech Republic
— Ministry of Health, No. 13-0355 (ABJ), (D.D.C. 14 August 2014).

> Decision of the English High Court of Justice: Diag Human SE v the Czech Republic [2014] EWHC

1639 (22 May 2014).

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958 (“New

York Convention”).
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of Justice) vytvotily nové kapitoly tohoto epického pifibéhu, kdyZz odmitly vykonat
rozhod¢i nélez z roku 2008. Smyslem kazdého rozhod¢iho fizeni je vydat vyko-
natelny rozhodd{ nélez, ktery miZe strana Gspé$nd ve sporu zhmotnit v ptipadé,
7e nedspé$nd strana odmitd rozhod¢i nélez plnit dobrovolné. Newyorskd Umluva
o uzndn{ a vykonu cizich rozhodéich nélezi napoméhd naplnit tento cil poskytnu-
tim jednotné prévni Upravy pro uzndni a vykon cizich rozhod¢ich ndlezt v téméf
155 stdtech. Zatimco strach strany Gspé$né ve sporu z toho, Ze zvitézi v bitvé a pro-
hraje vélku, se soustfedi kolem rozporu s vefejnym porddkem jakozto diivodem pro
odepfeni vykonu rozhodéiho ndlezu dle Newyorské imluvy, anglosaské jurisdikce
ndm v pfipadu Diag Human ukdzaly, Ze mohou byt dal$i mechanismy lezici mimo
umluvu, keeré vedou k odmitnuti vykonu ndlezu. Tato studie na pozadi ptipadu
Diag Human mapuje ndstrahy v harmonické interpretaci Newyorské tumluvy a je-
jich dopad na forum shopping. Studie se zejména zabyv4 konceptem “estoppel”
a zda jeho aplikace v rdmci fizeni o vykonu rozhod¢iho ndlezu v podstaté pridévd
do ¢l. V Newyorské imluvy dalsf davod k odmitnuti vykonu rozhod¢iho nélezu.
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